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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from 11 September. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Michael 
Mischin (Attorney General), in charge of the bill. 

Clause 25: Retrospective authority — 
Progress was reported during consideration of clause 25. 

Hon KATE DOUST: I seek the indulgence of the chamber because yesterday when we were dealing with clause 
23 of this bill, Hon Adele Farina asked the Attorney General a question about an amendment we had been 
dealing with in relation to two amendments that linked back to the model clauses. To refresh the Attorney’s 
memory, the question was asked just before we went to the dinner break. When we came back from the dinner 
break, a response was not provided, no doubt due to the passage of dinner and everything else, and then we 
ceased dealing with the bill to address a disallowance motion. So that we get an answer, I will read from the 
uncorrected Hansard what Hon Adele Farina had to say — 

If that was the case, why was it not incorporated in the bill when the government first drafted the bill 
and why has the government changed its policy position on this issue at this very late stage in the 
consideration of this bill? Clearly, if it was a matter that was in the model bill, we would have expected 
the government to have considered that very early on in the piece and included it in the bill if it thought 
it was relevant to this state. There has been a clear change of policy position here without any 
explanation being provided as to why the government decided at one point not to include those aspects 
of the model bill in the bill that is currently before the house. It has now changed its mind. I would 
appreciate an explanation as to what has brought about the change in the government’s position. 

That is the issue that was put at the time. I hope that we can get a response about that matter before we move on 
and deal with clause 25.  

Hon MICHAEL MISCHIN: It simply slipped my mind in the excitement of proceeding to the next clause. I am 
informed that there has been no change of policy and I do not accept that there has been a change of policy. I am 
informed that the way this has come about is that the model bill is prepared, but then picked up by various 
jurisdictions and converted into legislation suitable to drafting style and the conditions of that jurisdiction. That 
is done by parliamentary counsel. In the process, certain things are done and decisions are made that are picked 
up only in the course of implementing the bill and making preparations for its operation. I am informed that in 
the course of preparing processes and the like that will underpin the operation of the bill in the anticipation that it 
will come into law, issues that had been overlooked earlier have been noticed. Hence some refinement and 
polishing of sharp edges in the legislation have taken place and hence many of these last-minute amendments.  
I move — 

On page 21, line 7 — To insert after “hours” — 

(or any longer period that the authorising officer may, in exceptional circumstances, allow)  

The proposed amendment was discussed by the WA Police during the hearings with the Standing Committee on 
Uniform Legislation and Statutes Review. The issue was that there may be occasions when a participant, because 
of their proximity to a target, may not be able to notify their principal law enforcement officer of further 
unlawful actions outside the scope of their controlled operations authority in a timely enough manner to enable 
the enforcement officer, if he or she so decides, to make an application to their chief officer within the 24-hour 
period specified. The WA Police suggested that the bill be amended to allow for an application to be made 
outside the 24-hour time period, but only in exceptional circumstances. The proposed amendment remedies 
this problem and implements recommendation 11 of the committee’s report.  

Hon KATE DOUST: I have no difficulty with the amendment, but is there a limitation on how long that 
extension could be?  
Hon MICHAEL MISCHIN: No, there is not, but the chief officer would have to be satisfied that there have 
been exceptional circumstances that would warrant exceeding the 24-hour period before granting authority.  
Amendment put and passed.  
Clause, as amended, put and passed. 
Clause 26: Parliamentary Commissioner to be notified of retrospective authorities —  
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Hon KATE DOUST: Mr Deputy Chair, I think we might have missed the amendment on the notice paper 
relating to committee recommendation 12. There were two committee recommendations; the first was the same 
as that which was moved by the Attorney General and then there was a second one.  

The DEPUTY CHAIR (Hon Brian Ellis): You do not have to move that; you can vote against it if you wish.  

Hon MICHAEL MISCHIN: I seek leave, pursuant to standing order 132(b), to put a number of amendments as 
one question. Those amendments reflect the amendment at 93/26 on the supplementary notice paper to delete 
references to the “Parliamentary Commissioner” that appear in the bill at the moment as the inspecting authority 
and replace them with references to the Corruption and Crime Commission. By way of explanation, presently 
under part 2 of the bill, the Ombudsman or the parliamentary commissioner is referred to in relation to various 
reports being made to that office holder, and also giving that office holder certain powers to carry out yearly 
inspections of the records of relevant law enforcement agencies to ensure compliance with part 2 of the bill. The 
amendments that have been drafted and appear on the supplementary notice paper are to replace these 
Ombudsman references with references to the Corruption and Crime Commission. The CCC has been consulted 
in respect of these amendments and is supportive of them. Those amendments appear at 93/26, 94/26, 96/26, 
106/37, 107/38, 108/38, 110/41, 112/41, 113/41 and 114/41.  

Leave denied.  

Hon MICHAEL MISCHIN: I move — 
Page 23, line 4 — To delete “Parliamentary Commissioner” and insert —  

Corruption and Crime Commission 

Amendment put and passed.  
Hon MICHAEL MISCHIN: I move — 

Page 23, line 10 — To delete “Parliamentary Commissioner” and insert — 

Corruption and Crime Commission 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 23, line 12 — To delete “Parliamentary Commissioner’s” and insert — 

Corruption and Crime Commission’s 

Amendment put and passed. 
Clause, as amended, put and passed. 
The DEPUTY CHAIR (Hon Brian Ellis): Are there any clauses that any member wishes to speak to before 
clause 35? 

Hon KATE DOUST: I have a query, Mr Deputy Chair, about the supplementary notice paper. Just prior to the 
amendments to clause 35 is the following sentence — 

[Question — Clause 30, as amended by the motion of the Attorney General] 

I am just wondering what that means.  

Hon MICHAEL MISCHIN: I think it is a reference to two amendments that were passed in that bulk 
amendment process.  

The DEPUTY CHAIR: It is drawing attention to the action taken yesterday to move amendments.  

Hon MICHAEL MISCHIN: I suppose that clause would need to be put separately, as amended, as opposed to 
the other, which would be “as printed”.  

The DEPUTY CHAIR: I am advised that the other clauses stand as printed but when we move to clause 30, it 
will be put “as amended”.  

Hon KATE DOUST: Does that mean, Mr Deputy Chair, that we have to re-visit each of those clauses that were 
amended that we passed in bulk yesterday and pass those again? 

The DEPUTY CHAIR: No, we have done that.  

Clauses 27 to 29 put and passed.  
Clause 30, as amended by grouped amendments, put and passed.  
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Clauses 31 to 34 put and passed.  
Clause 35: Disclosure of operational information — 
Hon MICHAEL MISCHIN: I move — 

Page 28, lines 26 and 27 — To delete “an authorised operation” and insert —  

a controlled operation for which an authority is or was in force 

This amendment is to the definition of “operational information”. The indictable offence provision in this clause 
is intended to protect operational information from unlawful disclosure. The protection was intended to apply to 
operational information gathered while an authorised control operation was in force and also after it had been 
completed. However, the definition of “operational information” contains the words “authorised operation”. This 
is defined in clause 5 of the bill to mean a controlled operation for which an authority is in force. This means the 
protection of this indictable offence provision has application only to controlled operations conducted wholly 
within Western Australia while the authorised operation is in force. It does not protect the highly sensitive 
information once the operation is completed. It was never intended to be so limiting. The proposed amendment 
remedies this deficiency. 

Amendment put and passed. 

Hon MICHAEL MISCHIN: I move — 

Page 29, after line 11 — To insert —  

 (ca) for the purpose of seeking legal advice; or 

 (cb) to a government agency for the purposes of a law enforcement operation conducted 
by that agency or for intelligence-gathering purposes; or  

This amendment proposes to insert two new exceptions to the rule that operational information must not be 
disclosed. During consultation conducted by the standing committee, the Director of Public Prosecutions was of 
the view that clause 35(2) should be expanded to include a further exception to cover the situation in which a 
person is lawfully able to disclose operational information in the course of seeking legal advice. The proposed 
insertion of new clause 35(2)(ca) implements recommendation 15 of the committee’s report. WA Police were of 
the view that some of this operational information would be extremely beneficial to be able to share with other 
law enforcement agencies, either to assist them with current investigations they are undertaking or even to alert 
them to future criminal activity that they may need to know about. The proposed insertion of new clause 
35(2)(cb) facilitates that information sharing.  

Amendment put and passed. 

Hon MICHAEL MISCHIN: I presume that amendment 12/35 now falls away. 

Clause, as amended, put and passed.  

Clause 36: Principal law enforcement officers’ reports — 

Hon ADELE FARINA: I move — 

Page 30, after line 8 — To insert — 

(g) information as to whether — 

(i) in the course of the operation, any person engaged in conduct of a kind 
authorised by the authority for the operation (the relevant conduct) when the 
person was not so authorised; and 

(ii) any criminal activity other than the relevant conduct was engaged in during 
the operation; and 

(iii) any person is, because of section 31, not criminally responsible for ancillary 
conduct (as defined in that section) related to the relevant conduct; and 

(iv) any variations were made to an authority for the operation; and 

(v) any of those variations were to extend the period of validity of the authority; 
and 

(vi) any retrospective authority was granted in respect of the operation; and 

(vii) any urgent authority was granted in respect of the operation, and if so, 
whether the conduct authorised by that authority should, in the opinion of the 
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principal law enforcement officer, have been authorised by a formal 
authority instead; and 

(viii) any conditions of an authority for the operation were breached; and 

(ix) any loss of or serious damage to property, or any personal injuries, occurred 
as an indirect result of the operation. 

The reasons for moving this amendment are detailed in the committee’s report at pages 46 to 48. It states in part, 
at paragraph 10.101 — 

The EM states that the intent of clause 36 is “to ensure that within a law enforcement agency there is a 
mechanism to report back on the outcomes of operations”. It identifies the chief officer’s report in 
clause 37 as “an important accountability mechanism”, emphasising that this report is made to an 
“external, independent oversight body”. It also states that the intent of this “detailed” record-keeping 
provision in respect of retention of documents is to enhance the oversight process by ensuring that the 
Parliamentary Commissioner has sufficient information on which to conduct inspections and provide a 
meaningful annual report to the Minister on the agency’s compliance with the Bill; and that external, 
independent oversight of controlled operations is a necessary and important accountability measure. 
However, the principal law enforcement officers’ reports do not provide the information necessary to 
monitor — 

All the things I just read out in the proposed amendment. The report continues, at paragraph 10.102 — 

Arguably, clause 36(2) is quantitative rather than qualitative. It is also restrictive because under rules of 
statutory interpretation, what is expressly prescribed in a list impliedly excludes other matters. This 
means the principal law enforcement agency cannot be required to provide any information other than 
what is prescribed in 36(2). 

Paragraph 10.103 states — 
Western Australia Police said it has no objection to the items listed in paragraph 10.101 (above) being 
included in clause 36(2) except for a controlled operation authorised in other states that comes into 
Western Australia. 

The report continues — 

The Committee is of the view that the inclusion of the items listed at paragraph 10.101 will enhance the 
quality of the principal law enforcement officers’ reports given to the chief officers and ultimately via 
the Parliamentary Commissioner, to the Parliament for the benefit of the Parliament. This is because the 
Parliamentary Commissioner is required to comment on the “comprehensiveness and adequacy” of the 
chief officers’ reports under clause 38(5), to the Parliament. 

… 
The importance of the quality of information tabled in the Parliament cannot be overstated. Egan v 
Chadwick supports a broad construction of the Parliament’s need to be informed against the need for 
confidentiality in the public interest. 

It is for these reasons that the committee has made this recommendation. 

Hon MICHAEL MISCHIN: The government has no issue with the expansion of the amount of information to 
be inserted in the report. To put it in context, clause 36(1) requires — 

Within 2 months after the completion of an authorised operation, the principal law enforcement officer 
for the operation must make a report in accordance with this section to the chief officer of the law 
enforcement agency.  

Subclause (2) prescribes the details that must be included in that report. The issue was raised during the course 
of the Standing Committee on Uniform Legislation and Statutes Review hearing as to the width of the 
information that was being sought. The government accepts that further information ought to be included in that 
report, but cannot agree with the wording proposed by the standing committee and has proposed its own 
amendment, which appears at serial 36/36 on the supplementary notice paper. By way of illustration of some of 
the difficulties that the government has with the committee’s wording, proposed paragraph (g)(i) refers to 
information as to whether — 

in the course of the operation, any person engaged in conduct of a kind authorised by the authority for 
the operation … when the person was not so authorised … 
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That is broad enough to embrace criminals whom the covert operation is attempting to target. Proposed 
subparagraph (ii) refers to “any criminal activity”, which is not a term I am familiar with as a term of art, as 
opposed to unlawful activity. 

Hon Adele Farina: This was drafted by parliamentary counsel, just for your information. 

Hon MICHAEL MISCHIN: I am not criticising the committee and I am not trying to criticise the drafting 
officer. I am just pointing out some of the things that, from the perspective of the government and the WA 
Police, may present awkwardness. It depends on the drafting instructions that parliamentary counsel was 
receiving as well. Again, I am not trying to criticise anyone; I am just pointing out the problems. Proposed 
subparagraph (ix) states — 

any loss of or serious damage to property, or any personal injuries, occurred as an indirect result of the 
operation. 

The person making the report may not be aware of that if it is indirect damage; so it has to be specified that it is 
damage of which they are aware. Those sorts of issues are picked up in government amendment 36/36 standing 
in my name on the supplementary notice paper, in which I propose to insert at page 30 after line 8 a raft of 
categories of information that must be included in the report. Therefore, with due respect to the committee, the 
government cannot support the amendment proposed by the committee, but proposes to insert those appearing in 
my name on the supplementary notice paper. 
Hon GIZ WATSON: I am also interested in the rationale the standing committee gave for emphasising the 
importance of the information tabled in Parliament. My understanding is that the review will be made by the 
Corruption and Crime Commission, not the parliamentary inspector—or is it officer? 

Hon Michael Mischin: The commissioner. 

Hon GIZ WATSON: The commissioner; sorry. Does that make a difference? Will the CCC in its oversight then 
report it to Parliament? I am just trying to close the loop on that and understand it. I support an amendment of 
this sort and I support the committee’s recommendations; I am just trying to ascertain whether it makes a 
difference. We have now comprehensively within the bill taken out the reference to the parliamentary 
commissioner, have we not? 
Hon MICHAEL MISCHIN: No, we have not yet. That is what I propose to do. That is what I was seeking 
leave to do as a job lot. Leave was not granted, so I am working my way through those. I expect when we get to 
any reference to the parliamentary commissioner being the oversight authority, it will be replaced by reference to 
the Corruption and Crime Commission. In that context an annual report has to be prepared, which comes under 
clause 38. Currently, the parliamentary commissioner must as soon as practicable after 30 June each year prepare 
a report. I propose that the Corruption and Crime Commission prepare the report when we get to that clause, 
assuming that those amendments are agreed to.  
Hon ADELE FARINA: I would appreciate an explanation from the Attorney General as to where in the 
proposed amendment to be moved by the Attorney General that proposed amendment deals with damage to 
property or personal injuries reporting.  

Hon Michael Mischin: Proposed paragraph (g). 

Amendment put and negatived. 
Hon MICHAEL MISCHIN: I move — 

Page 30, after line 8 — To insert —  
 (g) details (to the extent known) of any loss of or serious damage to property, or any 

personal injuries, occurring as an indirect result of the operation; 

 (h) information as to whether —  
 (i) in the course of the operation, any participant engaged in unlawful conduct 

(other than controlled conduct that the participant was authorised to engage 
in for the purposes of the operation); and 

 (ii) any unlawful conduct (other than controlled conduct) was engaged in during 
the operation; and 

 (iii) any person is, because of section 31, not criminally responsible for ancillary 
conduct (as defined in that section); and 

 (iv) any variations were made to an authority for the operation; and 



Extract from Hansard 
[COUNCIL — Wednesday, 12 September 2012] 

 p5644b-5660a 
Hon Michael Mischin; Hon Kate Doust; Deputy Chair; Hon Adele Farina; Hon Giz Watson; Hon Nick Goiran 

 [6] 

 (v) any of those variations were to extend the period of validity of the authority; 
and 

 (vi) any retrospective authority was granted in respect of the operation; and 
 (vii) any urgent authority was granted in respect of the operation; and 
 (viii) any conditions of an authority for the operation were breached. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 37: Chief officers’ reports — 
Hon MICHAEL MISCHIN: I move — 

Page 30, line 12 — To delete “Parliamentary Commissioner” and insert —  

Corruption and Crime Commission 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 31, line 16 — To delete “Parliamentary Commissioner” and insert —  

Corruption and Crime Commission 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 38: Annual report by Parliamentary Commissioner — 
Hon MICHAEL MISCHIN: I move — 

Page 31, line 31 — To delete “Parliamentary Commissioner” and insert — 

Corruption and Crime Commission 

Page 32, lines 22 and 23 — To delete “Parliamentary Commissioner” and insert —  

Corruption and Crime Commission 

I have already explained the policy behind those amendments.  

Amendments put and passed.  
Hon ADELE FARINA: I move — 

Page 32, lines 14 to 16 — To delete the lines and insert —  

(3) The Minister must —  

  (a) exclude information from the report if satisfied on the advice of the chief 
officer of any of the grounds set out in subsection (2); and 

  (b) insert a statement to the effect that information has been excluded from the 
report under paragraph (a). 

The reason for this amendment is that clause 38(2) provides — 

The chief officer must advise the Minister of any information in the report that, in the chief officer’s 
opinion, should be excluded from the report before the report is laid before each House of Parliament 
because the information, if made public, could reasonably be expected to — 

(a) endanger a person’s safety; or 

(b) prejudice an investigation or prosecution; or 
(c) compromise any law enforcement agency’s operational activities or methodologies. 

The committee expressed some concern that this might impede the role of the Parliament to hold the government 
to account and to oversee the activities of the executive arm of government. The committee was concerned that 
this would be impeded if full information is not disclosed, and sensitive information can be kept in the custody 
of the Clerk. However, given the risks outlined in clause 38(2), the committee is of the view that the bill should 
be amended so as to include a statement to the effect that certain information has been excluded from the 
parliamentary commissioner’s annual report. This is not an unusual feature of some legislation. For example, 
section 82 of the Financial Management Act 2006 has a similar provision. So the committee has recommended 
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that if information is going to be excluded from the report that is tabled before Parliament, the Parliament should 
at least be informed that information has been excluded from the report. 

Hon MICHAEL MISCHIN: The government agrees with the proposal and accepts the committee’s 
recommendation. In fact, at serial 37/38, I have an identical amendment standing in my name. There was the 
temptation to flex a bit of muscle here and reject the member’s amendment and put ours in but, being the sort of 
bloke I am, I am prepared to let Hon Adele Farina have a win, so we will support the proposed amendment. 

Hon Kate Doust: It’s not about winning; it’s about working together and about — 

Hon Adele Farina: It’s about improving the bill. 

Hon MICHAEL MISCHIN: That is what I thought too until yesterday. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 39: Keeping documents connected with authorised operations — 
Hon NICK GOIRAN: With respect, I know we have just passed clause 38, but I am just not clear that 
amendment 108/38 on the supplementary notice paper has been dealt with. 

The DEPUTY CHAIR (Hon Brian Ellis): In explanation, members, we did them jointly earlier. So we are now 
dealing with clause 39, as was amended yesterday. 

Clause, as amended by grouped amendments, put and passed. 
Clause 40 put and passed.  
Subdivision 3 — Inspections — 
Hon ADELE FARINA: I move committee recommendation 18, which appears as amendment 15/41 on the 
supplementary notice paper — 

Page 35, line 18 — To insert after “Inspections” — 

and investigations  
Fundamentally, the committee, having had a look at the bill in total, was of the view that the heading to 
subdivision 3 is incomplete and should also include a reference to investigations. The committee is of the view 
that in light of the parliamentary inspector’s comments, the parliamentary commissioner should be given the 
power to conduct fulsome inquiries or investigations into particular controlled operations, given that under the 
bill, no-one has the capacity to review the decision to grant an authorisation. The committee is of the view that 
arguably such an investigative power should continue to rest with the CCC. The committee went on in its report 
to make some other comments about this issue. But basically the committee felt that the heading to subdivision 3 
suggests that there is a power only to inspect, rather than investigate, and that the insertion of the word 
“investigations” in the heading would more accurately reflect the intent of the bill. 

Hon MICHAEL MISCHIN: The government will not be supporting this amendment, although it really 
probably is not of any great moment. The relevance to inserting the word “investigations” into the title of this 
subdivision seems to be drawn from the reference in clause 41 to the parliamentary commissioner, being the 
inspecting authority, and in particular to clause 41(2), which provides that — 

The Parliamentary Commissioner Act 1971 section 11 and 26 Part III apply, with any necessary 
changes, to an inspection 27 under this section as if the inspection were an investigation 28 under that 
Act. 

As part of the scheme of amendments that I have been working through, references to the parliamentary 
commissioner will disappear and be replaced by the Corruption and Crime Commission. The Corruption and 
Crime Commission has a raft of powers under its own legislation that may involve investigations of various 
types. But we do not need to specify that the CCC treat its inspections as though they were investigations. The 
word “investigations” will not appear in clause 41 after I have done with amending it, and therefore it will not 
have any direct relevance to the heading of that subdivision. If honourable members would look at what is 
proposed at serials 111 through to 114, and particularly 111/41, I believe there is no reference there to 
investigations. Therefore, that heading will simply have a word in it that has no connection with the substance of 
the material in that subdivision.  

Hon ADELE FARINA: In view of the statement by the Attorney General that the CCC does have the power to 
undertake investigations, I would question why the government has such strong opposition to the insertion of a 
word that will accurately reflect what the CCC has the power to do—that is, inspect and investigate. It seems to 
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me that no real argument has been presented in relation to why there is such concern about the word 
“investigations”—unless it is the intention of this government that no investigations would be conducted under 
this act; and, if that is the case, perhaps the Attorney General could state that for the record. 

Hon MICHAEL MISCHIN: I am sorry, but I do not understand the argument. This amendment is being 
proposed on the strength of, presumably, section 41 referring to investigations in some form. In any event, it is 
only a heading. It is of no moment. But it would be a misleading heading if it were to include wording that is not 
picked up or does not otherwise arise from the clauses in that subdivision. It is not for me to persuade the 
honourable member that the word “investigations” should not be there; on the contrary, there needs to be some 
argument put up as to why that word should be there, and what difference it will make, and also as to how it will 
enhance the understanding of the act to have words in there that do not seem to be relevant to the substance of 
the paragraphs. I do not know how the government can say that no investigations are going to take place under 
the act if, as a matter of law, an independent statutory authority such as the Corruption and Crime Commission 
has certain powers that entitles it to exercise its own discretion. It is not up to me to say whether any will or will 
not; it will be up to the Corruption and Crime Commissioner and the commission to decide that. Changing the 
wording in a subdivision heading is hardly likely to make a difference to the way that the act operates. 

Amendment put and negatived. 
Clause 41: Inspection of records by Parliamentary Commissioner — 
Leave granted for the following amendments to be considered together. 
Hon MICHAEL MISCHIN: I move — 

Page 35, line 20 — To delete “Parliamentary Commissioner” and insert — 

Corruption and Crime Commission 

Page 35, lines 30 and 31 — To delete “Parliamentary Commissioner” and insert — 

Corruption and Crime Commission 

Page 35, line 31 — To delete “Parliamentary Commissioner” and insert — 

Corruption and Crime Commission 

Page 36, line 1 — To delete “Parliamentary Commissioner” and insert — 

Corruption and Crime Commission 

These amendments seek to remove references in clause 41 to “Parliamentary Commissioner” and insert in lieu 
thereof references to “Corruption and Crime Commission”. 

Hon NICK GOIRAN: I have just one question for the Attorney General. Naturally, I wholeheartedly support 
the amendments, given that I argued for them. I just need to clarify that line 19 in clause 41 states “Inspection of 
records by Parliamentary Commissioner”. How will the words “Parliamentary Commissioner” be addressed by 
these amendments? 

Hon MICHAEL MISCHIN: That is just a clause heading. My information is that that will automatically 
change by way of a clerical amendment once the substance of the clause is changed. 

Amendments put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 35, lines 25 to 28 — To delete the lines and insert — 
(2) For the purposes of an inspection under this section, the Corruption and Crime 

Commission — 

(a) after notifying the chief officer of the law enforcement agency, may enter at 
any reasonable time premises occupied by the agency; and 

(b) is entitled to have full and free access at all reasonable times to all records of 
the law enforcement agency that are relevant to the inspection; and 

(c) may require a person employed or engaged in the law enforcement agency to 
give the Corruption and Crime Commission any information that the 
Corruption and Crime Commission considers necessary, being information 
that is in the person’s possession, or to which the person has access, and that 
is relevant to the inspection. 
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(2A) The Corruption and Crime Commission may delegate to an officer of the Commission 
(as defined in the Corruption and Crime Commission Act 2003 section 3(1)) a power 
or duty of the Corruption and Crime Commission under this section and, for that 
purpose, the Corruption and Crime Commission Act 2003 section 185(3) to (6) apply 
as if the delegation were a delegation under section 185. 

The purpose of inserting the two proposed subclauses is to detail the powers that the Corruption and Crime 
Commission may exercise under the bill when conducting inspections of law enforcement agencies’ records. The 
list of powers in proposed subclause (2) is in line with the recommendations of the joint working group, and 
proposed subclause (2A) will permit the delegation of the powers and duties for that purpose so that officers of 
the commission can exercise the powers rather than the commissioner in person. 

Amendment put and passed. 
Clause, as amended, put and passed.  
Clause 42 put and passed. 
Clause 43: Delegation — 
Hon MICHAEL MISCHIN: I move — 

Page 37, lines 3 to 12 — To delete the lines and insert —  

senior officer means —  

(a) in relation to an authorising officer or chief officer who is the Commissioner of 
Police — a police officer of or above the rank of Commander; or 

(b) in relation to an authorising officer or chief officer who is the Chief Executive Officer 
of the Australian Crime Commission —  
(i) an SES employee as defined in the Australian Crime Commission Act 2002 

(Commonwealth) section 4(1); or 

(ii) a person holding a prescribed office in the Australian Crime Commission; 

or 

(c) in relation to a chief officer who is the chief executive officer of the fisheries 
department — a fisheries officer holding a prescribed office in the department. 

This issue came up in hearings of the Standing Committee on Uniform Legislation and Statutes Review. The 
committee proposed deleting the reference to “Director National Operations” because the Australian Crime 
Commission advised that this position no longer existed within the Australian Crime Commission and any 
reference to it within the bill could create confusion. The ACC proposed the current position of “Executive 
Director”, which can appear as a reference in the bill, and the committee adopted this proposal in 
recommendation 19. However, Western Australia Police wish to avoid making reference in this clause to 
position titles because they may change over time, which caused the problem that had been identified by the 
standing committee in the first place. Instead, Western Australia Police sought a permanent solution and chose as 
a model an amendment based on regulation 14 of the Law Enforcement (Controlled Operations) Regulation 2007 
of New South Wales and sought to define “senior officer” in relation to the Australian Crime Commission in 
clause 43(1)(b)(i) as an “SES employee as defined in the Australian Crime Commission Act 2002 Section 4(1)”, 
which will provide an adequate pool of senior officers for the purposes of that section. Even though an adequate 
pool of senior officers was provided by Western Australia Police’s proposed amendment to clause 43(1)(b)(i), 
there is still a need to retain the prescription power in clause 43(1)(b)(ii), as local police are seconded to the ACC 
who need to authorise controlled operations and who are not SES employees. One such case presently exists in 
Western Australia whereby a detective superintendent of Western Australia Police has been seconded to work in 
the Western Australian office of the Australian Crime Commission as a senior executive service officer under 
the commonwealth public service ranking structure. 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 37, line 14 — To delete “of a” and insert —  
of an authorising officer or 

This and the two following amendments are consequential upon the Commissioner of Police being legislatively 
appointed the approving entity for controlled operations conducted by the Department of Fisheries. Members 
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will recall the intention was that, although those operations can be conducted, they will be in fact approved only 
through the Commissioner of Police and not through the director general of fisheries.  

Amendment put and passed.  
Hon MICHAEL MISCHIN: I move — 

Page 37, line 16 — To delete “chief officer of” and insert — 
authorising officer for, or chief officer of,  

Again, this reflects the philosophy I have just mentioned.  
Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 37, lines 17 and 18 — To delete “of the agency any of the chief officer’s” and insert —  
any of his or her  

That is consequential upon the policy I have just mentioned.  

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 44 put and passed.  
Clause 45: Non-application of certain Acts — 
Hon ADELE FARINA: I move — 

Page 40, line 3 — To insert after “Part” — 
for 30 years after the commencement of this section 

This amendment is identical to the amendment the committee proposed to clause 9. Clause 45 seeks to provide 
for the non-application of the State Records Act and the Freedom of Information Act as a permanent 
arrangement. The committee is of the view that no evidence was presented to the committee in response to the 
committee’s line of inquiry to justify the permanent application of those acts to the legislation. It was of the view 
that a period of 30 years would provide the protection that was being sought by WA Police and would 
adequately address that issue with the 30-year exclusion period. 

Hon MICHAEL MISCHIN: As mentioned, we have already addressed this issue with clause 9. The 
government did not support the proposed amendment on that occasion and cannot support the amendment here 
either, perhaps with even more force. In the case of clause 9, we were talking about authorised controlled 
operations. Here we are talking about assumed identities and the potential for putting people or their families or 
relatives at risk even after 30 years. Therefore, the government cannot support the proposed amendment.  
Hon GIZ WATSON: If the government will not support this amendment, does that mean that information will 
never be available, in effect?  

Hon MICHAEL MISCHIN: Yes, that is right. It will not be able to be accessed by way of freedom of 
information applications or through the State Records Act.  

Hon GIZ WATSON: Are there any other provisions in state law that provide that information can be basically 
withheld forever? Hon Adele Farina made the point that even cabinet-in-confidence material and military secrets 
become available to the public at some point. Are we setting a precedent in the non-release of information?  

Hon Kate Doust interjected.  

Hon GIZ WATSON: I am interested to know what those acts are.  

Hon MICHAEL MISCHIN: The corresponding legislation in South Australia, Queensland, Tasmania and the 
Australian Capital Territory include provisions to exclude their equivalent freedom of information and state 
records legislation. Also, schedule 2 of the Freedom of Information Act in Western Australia provides exemption 
only to the state intelligence division, protective services division, witness protection unit and internal affairs 
unit so far, but those units are totally exempt from any FOI applications. Therefore, it is not as though it is 
unprecedented. Other business units within WA Police are not automatically protected, so there may be issues of 
access through other strategies. However, those particular units are totally exempt from freedom of information 
applications. Analogously, there is an argument for saying that this sort of information is too sensitive to be 
accessible by any means such as that.  

Amendment put and negatived.  
Clause put and passed.  
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Clause 46 put and passed.  
Clause 47, as amended by grouped amendments, put and passed.  
Clause 48: Determination of application — 

Hon ADELE FARINA: This clause presents two deviations from the model law; in particular, the joint working 
group did not recommend the granting of an assumed identity for the purposes of training persons or for the 
administrative function in support of the training of persons. The committee noted that the creation of an 
assumed identity merely for training purposes or administrative support diminishes the integrity of the births, 
deaths and marriages register. WA Police said that the model law provisions were not considered adequate, and 
even the Commissioner of Police queried with his own staff at the hearing why an assumed identity cannot be 
role-played, and that was certainly the view of the committee. WA Police said that New South Wales and the 
commonwealth included these deviations and that if the clause was not passed, the current practice of obtaining 
administrative authority would continue and that WA Police need deviations to legitimise a longstanding 
administrative process, which it would return to if the proposed clause was not enacted.  

The committee strongly held the view that any deviation from the model law fragments the uniformity of the 
scheme and introduces complexity, and the committee is of the view that, on balance, WA Police has not 
provided convincing evidence of the need for the two deviations and that the integrity of the birth, deaths and 
marriages register is already being compromised, and to compromise it further merely for training purposes or 
for administrative support diminishes the integrity of the register even further. For this reason the committee has 
made recommendation 22, which I move — 

Page 42, lines 22 to 25 — To delete the lines.  

Hon MICHAEL MISCHIN: The government does not support the proposed amendment. Members must 
understand the nature of the exercise that law enforcement agencies are conducting here. It is analogous to 
sending a spy, I suppose, into a hostile foreign country. The people who are required to conduct these covert and 
controlled operations abandon their lives for a period of time and have to absorb themselves into a new identity, 
a new persona, in every way in order to maintain the fiction that they are a person other than who they are. That 
means cutting themselves off from family, friends and associates and living as another person. Intelligence 
agencies would not be doing their officers a service unless it gave them a rigorous training regime to see whether 
they could maintain that false identity over a period of time and to live as another person and have the 
temperament to survive that and maintain that fiction. It has been mentioned that the model law does not 
recommend it or the working group does not recommend it. It is my understanding that the working group was 
silent on the subject. It is my understanding that the commonwealth has since amended its legislation, having 
itself recognised the problem of needing to give intensive training to officers before they embark on an actual 
operation. It has addressed that problem by amendments to its own laws.  

The government accepts that appropriate record keeping such as in births, deaths and marriages and the like is 
important, but we are talking about a very small number of operatives who are being asked to do a very 
dangerous job, and who are being asked to do so after what Western Australia Police hopes will be an intensive 
training set regime whereby one can determine whether they will do the job effectively and whether they can 
maintain the fiction. It is important that this be done under realistic conditions and that it be monitored. In fact, 
one of the reasons why it is important that this provision be in the bill is that otherwise the training might involve 
the pulling of punches and a lesser intensity of training because it cannot then operate outside the law as set out 
in the bill. The bill provides for accountability in using false identities, even for training purposes. So there will 
be a level of accountability that may not otherwise be present. The CCC, for example, has similar legislative 
support for the use of assumed identities in training and for administrative purposes. They can be in the course of 
or incidental to duty. There is a broad enough provision in the New South Wales legislation as well, which I do 
not need to go into. The government cannot support the deletion of that reference in the manner proposed by the 
committee.  

Hon ADELE FARINA: Is the Attorney General saying that WA Police are currently sending their operatives 
into very dangerous situations without adequate and robust training that can only be afforded by way of this 
amendment? If that is what the Attorney General is saying, everyone in this chamber and in the community 
would be very concerned to know that currently WA Police are sending police officers as operatives into very 
complex and life-threatening situations without adequate training and without the opportunity to adequately and 
robustly train their officers beforehand. If that is what the Attorney General is saying, he needs to put that on the 
record very clearly. Certainly, I would express my concerns about that. If that is not what the Attorney General is 
saying, he needs to explain why this provision is needed now and why we should impinge on the integrity of the 
Registry of Births, Deaths and Marriages for the purposes merely of administration and training, which is being 
conducted adequately now without having to impinge on the integrity of the register.  
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Hon MICHAEL MISCHIN: That is not what I was saying. I was saying that covert operations are being 
conducted even as we speak but they are limited by the constraints of the law as it stands at the moment. 
Likewise, adequate training is taking place for the operatives who are prepared to put themselves at hazard 
within the constraints of the law as available at the moment. The bill proposes to regularise the metes and bounds 
of the law applicable to these operations and within which operations can be conducted and operatives can act. 
One of the facilitations for doing that is ensuring that the training that is available is the best that the state can 
provide for the people who it is hoped will be prepared to put their lives at risk. That is facilitated by allowing 
them to do proper training. We can only do what we can. What we are trying to do is assist the process to ensure 
that the risks to these people are as low as possible, given that they are working on our behalf. But if Hon Adele 
Farina wants to limit the amount of training that is available to them because a birth registry entry might be 
changed, so be it—we will have to differ on the merits of that. It is important, as far as the government is 
concerned. It is an issue that has arisen in other jurisdictions. Western Australia is simply trying to cover a 
deficiency that has been noted and it considers ought to be addressed. 

Hon ADELE FARINA: I just want to put on record that I do not want to put the lives of police officers at risk 
through inadequate training. In fact, at the committee hearing the police commissioner questioned the need for 
this provision in the bill. I am sitting alongside the police commissioner in questioning whether this is absolutely 
necessary. It is not that I am driven by any intent to not provide our police officers with the best possible training 
and the protections that they need to carry out their work as operatives. This does not go to that. It goes to 
training and administration only, not to what they are actually doing in the field as operatives. I just state again 
that even the police commissioner questioned the need for such a provision. 
Hon KATE DOUST: Just before we slip through this amendment, having listened to the debate, I just want to 
make it quite clear and put on record that on this occasion the opposition will not be supporting the committee 
recommendation. 

Amendment put and negatived. 
Clause, as amended by grouped amendments, put and passed. 
Clause 49: Form of authority — 
Hon MICHAEL MISCHIN: I move — 

Page 45, lines 13 to 15 — To delete the lines and insert — 

(7) The authorising officer must, as soon as practicable after granting an urgent authority, 
make a record in writing of the particulars referred to in subsection (5) relating to the 
authority.  

Members may recall that this amendment is proposed with the same intent as the amendment to clause 15(8), to 
address the question of making it clear that what is being recorded are not simply notes but a record in writing of 
certain particulars. The amendment takes a similar form to that already agreed to in respect of clause 15(8). 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 50 put and passed. 
Clause 51: Variation of authority — 
Hon MICHAEL MISCHIN: I move — 

Page 47, lines 12 to 14 — To delete the lines and insert — 

(10) The authorising officer must, as soon as practicable after making an urgent variation 
of authority, make a record in writing of the particulars referred to in subsection (9) 
relating to the variation of authority. 

This again is along the lines of an earlier amendment to clause 17 in respect of variations of authorities for 
controlled operations, to clarify and refine the nature of the record-keeping required. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 52: Cancellation of authority — 
Hon MICHAEL MISCHIN: I move — 

Page 48, lines 25 to 27 — To delete the lines and insert — 
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(9) The authorising officer must, as soon as practicable after making an urgent 
cancellation of authority, make a record in writing of the particulars referred to in 
subsection (8) relating to the cancellation of authority. 

Again, this is along the lines of the previous two amendments, but in the circumstances of an urgent cancellation 
of an authority rather than a variation of an authority or the making of an urgent authority, and again to refine the 
record-keeping that is required. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 53, as amended by grouped amendments, put and passed. 
Clause 54 put and passed.  
Clause 55: Cancellation of authority affecting records of births, deaths or marriages — 

Leave granted for the following amendments to be considered together. 
Hon MICHAEL MISCHIN: I move — 

Page 50, line 26 — To insert after “officer” —  
of the law enforcement agency 

Page 50, line 29 — To insert after “officer” — 
of the law enforcement agency 

These amendments are to the same effect; they identify references to “officer” and follow those references with 
the words “of the law enforcement agency”. These amendments are consequential on making the Commissioner 
of Police the legislatively appointed approving entity for assumed identities for operations conducted by the 
Department of Fisheries. 

Amendments put and passed. 
Clause, as amended, put and passed. 
Clauses 56 and 57 put and passed. 
Clause 58: Request for evidence of assumed identity — 

Hon MICHAEL MISCHIN: I move — 
Page 51, lines 23 and 24 — To delete “an authority granted under section 48 authorises” and insert —  

the authorising officer for a law enforcement agency grants an authority under section 48 
authorising 

Again the amendment is consequential upon the Commissioner of Police being the approving entity for assumed 
identities for operations conducted by the Department of Fisheries. 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 51, line 25 — To delete “who grants the authority” and insert —  
of the law enforcement agency 

Again this amendment is consequential upon the Commissioner of Police being the approving entity for assumed 
identities for operations conducted by the Department of Fisheries. The amendment clarifies that the chief officer 
of the Department of Fisheries will be responsible for seeking evidence from issuing agencies to provide the 
background for an assumed identity granted by the Commissioner of Police. 
Amendment put and passed. 
Clause, as amended, put and passed.  
Clauses 59 to 65 put and passed.  
Clause 66: Indemnity for authorised persons —  
Hon MICHAEL MISCHIN: I move — 

Page 55, line 10 — To insert after “officer” —  
of the law enforcement agency 
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This amendment clarifies that it is still the chief officer of the Department of Fisheries who is responsible for 
indemnifying authorised persons of his law enforcement agency.  

Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 67 and 68 put and passed.  
Clause 69: Requests to participating jurisdiction for evidence of assumed identity — 
Leave granted for the following amendments to be considered together. 
Hon MICHAEL MISCHIN: I move — 

Page 56, lines 22 and 23 — To delete “an authority granted under section 48 authorises” and insert —  
the authorising officer for a law enforcement agency grants an authority under section 48 
authorising 

Page 56, line 24 — To delete “who grants the authority” and insert —  
of the law enforcement agency 

These amendments are in identical terms to the amendment already made to clause 58, and they are, again, 
reflective of the Commissioner of Police being the approving entity for assumed identities and granting 
authorities in respect of Department of Fisheries operations. 

Amendments put and passed. 
Clause, as amended, put and passed. 
Clauses 70 to 75 put and passed.  
Clause 76: Reports about authorities for assumed identities — 
Hon ADELE FARINA: I move — 

Page 61, line 11 — To delete “both Houses” and insert —  

each House 

The committee noted that clause 76(2) is identical to clause 38(2), except for the references to the houses of 
Parliament. Clause 76(2) uses the phrase “both Houses of Parliament”, whereas clause 38(2) uses the term “each 
House of Parliament”. The committee noted that the Interpretation Act 1984 uses these terms interchangeably; 
however, given that they are otherwise identical provisions, and in the absence of an explanation from the 
Attorney General, the committee recommends that clause 76(2) be amended for consistency with clause 38(2).  

Hon MICHAEL MISCHIN: The government agrees with the committee’s recommendation and will support 
the amendment. Astute members will note that at serial 42/76 we have an identical amendment in place; that will 
fall away once this one is dealt with.  

Amendment put and passed.  
Hon ADELE FARINA: I move committee recommendation 23, which appears as amendment 22/76 on the 
supplementary notice paper — 

Page 61, lines 18 to 20 — To delete the lines and insert —  
(3) The Minister must —  

(a) exclude information from the report if satisfied on the advice of the chief 
officer of any of the grounds set out in subsection (2); and 

(b) insert a statement to the effect that information has been excluded from the 
report under paragraph (a). 

This subclause is similar to clause 38(2), which we discussed earlier this evening. Fundamentally, it provides for 
the deletion of information that has been provided to the minister from the report that the minister ultimately 
tables in Parliament with respect to authorities for student identities for the reasons outlined earlier—namely, 
that Parliament plays an important oversight role and needs to be able to oversight the executive. If the reports 
that are tabled in Parliament have information excluded, they should state that information has been excluded 
from the report so that the Parliament at least has that information. 
Hon MICHAEL MISCHIN: The government will support the recommendation. At serial 43/76, the 
government proposes an identical amendment, which will fall away once this one is made. 

Amendment put and passed. 
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Clause, as amended, put and passed. 
Clauses 77 and 78 put and passed. 
Clause 79: Delegation — 
Hon MICHAEL MISCHIN: Members will recall that amendments were made to clause 43 in respect of the 
definition of a senior officer to provide the flexibility of changes being made to titles under commonwealth 
legislation and the like. The amendment standing in my name at serial 153/79 is in similar terms in order to 
amend the definition of “senior officer” in clause 79(1). I move — 

Page 63, lines 15 to 22 — To delete the lines and insert —  
(a) in relation to an authorising officer or chief officer who is the Commissioner of 

Police — a police officer of or above the rank of superintendent; or 
(b) in relation to an authorising officer or chief officer who is the Chief Executive Officer 

of the Australian Crime Commission —  
(i) an SES employee as defined in the Australian Crime Commission Act 2002 

(Commonwealth) section 4(1); or  
(ii) a person holding a prescribed office in the Australian Crime Commission; 
or 

(c) in relation to a chief officer who is the chief executive officer of the fisheries 
department — a fisheries officer holding a prescribed office in the department; or 

Amendment put and passed.  
Hon MICHAEL MISCHIN: I move — 

Leave granted for the following amendments to be considered together. 

Page 63, line 28 — To delete “of a” and insert —  

of an authorising officer or 

Page 64, line 2 — To delete “of the agency any of the chief officer’s” and insert —  

any of his or her 

Both of these amendments are consequential upon the Commissioner of Police becoming the approving officer. 

Amendments put and passed.  
Clause, as amended, put and passed.  
Clause 80: Terms used — 
Hon GIZ WATSON: I wish to speak to clause 80 more generally, at least initially. This is the clause of the bill 
with which we have the largest problem in that, through this clause, this legislation seeks to fundamentally 
breach parliamentary privilege. I will speak at some length on that matter, because that is not something that any 
Parliament should do at all, and it certainly should not be done lightly.  

I will start by providing the chamber with some information that was provided to the Standing Committee on 
Uniform Legislation and Statutes Review by way of a submission from the Clerk of the Council in 
correspondence dated 16 December 2011. I will quote from that letter. At page 5, it refers to issues with the bill 
and states — 

26. Part 4 of the Covert Powers Bill aims to protect the true identity of covert operatives who give 
evidence in court. The provisions include protection for law enforcement, security and 
intelligence officers and other authorised people (including foreign law enforcement officers 
and civilians authorised to participate in controlled operations) — 

And, I might add, civilians who might already have a criminal record — 
who are granted an assumed identity. 

27. The chief officer of a law enforcement agency is able to give a witness an identity protection 
certificate which enables a witness to give evidence under a false name without disclosing his 
or her true identity, in order to protect the personal safety of the witness or his or her family. 
The chief officer must be satisfied that disclosing the person’s true identity would endanger 
them, or somebody else, or would prejudice current or future investigation or security activity. 

28. In my opinion, — 
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In this case, it is the opinion of the Clerk of this Council — 
definition of “ court” in clause 80(c) waives parliamentary privilege by prohibiting 
parliamentary committees from asking certain questions of a covert operative witness. I also 
canvas other clauses and the potential unintended consequences. 

There is then a paragraph that does not relate to clause 80, so I will skip over that. The submission continues — 

30. The definition of court in clause 80(c) includes a commission, board, committee or other 
body established by the Governor, or by either or both Houses of Parliament or by the 
Government of the State to inquire into any matter. 

This is not in the letter, but we need to understand that this would also include, therefore, a royal commission, 
which is also a very significant matter that I will go into in more detail in a minute.  
The letter continues — 

31. Based on the advice by Bret Walker SC (dated 18 November 2001) to the Standing 
Committee on Procedure and Privileges on the Evidence and Public Interest Disclosure 
Legislation Amendment Bill 2011, I suggest the court definition would apply to committees 
of the Parliament. 

32. Interestingly, the Covert Powers Bill is based on a “model law”, however no other 
Australian jurisdiction has included this expanded definition. Other jurisdictions have 
restricted the definition of court as to:  

include any tribunal or person authorised or consent of parties to receive evidence. 
33. This is the same situation as the Evidence and Public Interest Disclosure Legislation 

Amendment Bill 2011 —  

Which this house has just passed with amendment, I note — 
(that provides journalists protection from being asked to disclose their source from a 
committee of this House), which does not apply in any other Australian jurisdiction.  

Again, I note that the chamber has amended that particular piece of legislation and has chosen to deal with the 
issue of disclosure by way of an amendment to the standing orders. It goes on to say — 

As you are aware, the Standing Committee on Procedure and Privileges on the Evidence and 
Public Interest Disclosure Legislation Amendment Bill 2011 recommended that those 
provisions should not apply to Parliament. 

34. The provisions in the Covert Powers Bill allows covert police investigations in which law 
enforcement officers and civilians can be authorised to engage in unlawful conduct using an 
assumed name (that is, a false name). An officer in charge of an operation (not an authorising 
officer) can empower specific persons, including law enforcement officers and civilian 
informants, to engage in unlawful conduct, no matter how insignificant an offence is involved. 
The assumed identity provisions will deny courts any role in evaluating whether there is a need 
to protect the true identity of witnesses and in balancing that need against other competing 
interests, like the interests of justice. 

35. The definition of an operative means a person who is or was a participant in an authorised 
operation (controlled operation) or who is authorised to acquire and use an assumed identity 
under the Bill. An operative may also be a law enforcement officer (or in some cases an 
authorised civilian) acting under the direction of a law enforcement officer. The definition also 
includes for the purposes of obtaining a witness identity protection certificate, a law 
enforcement officer using an assumed identity for the purposes of a law enforcement operation 
(as defined in clause 3 of the Bill).  

35. A ‘party’ to a proceeding means for a criminal proceeding, the prosecutor and each accused 
person; or for a civil proceeding, each person who is a party to the proceeding; or for any 
other proceeding, each person who may appear or give evidence in the proceeding. 

36. Clause 83(3) provides that where the chief officer of a law enforcement agency gives a witness 
identity protection certificate it cannot be appealed against, called into question, quashed or 
invalidated in any court. 

37. Operatives under clause 87(2) are able to give evidence using their assumed or court name. 
The 2007 report of the Senate Standing Committee on Legal and Constitutional Affair into the 
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Crimes Legislation Amendment (National Investigative Powers and Witness Protection) Bill 
2006 made the following observations: 

The witness will appear in person to give evidence, be cross-examined and have their 
demeanour assessed by the court. However, their real name and address will be 
withheld from the court as well as the defence. Details relating to the credibility of the 
witness, drawn from the statutory declaration, will appear on a certificate of 
protection issued by the decision-maker, and made available to the defence. This will 
mean that the defence is restricted in their ability to question the credibility of the 
witness, as only those details revealed on the certificate will be available. 
The decision to protect the identity of a witness is final, and cannot be appealed 
against or otherwise challenged in any court. However, the court at which the 
protected witness appears will have the power to give leave or make an order that 
may lead to the disclosure of the operative’s true identity or address. An application 
for leave must be made in closed court. However, the court may only make such an 
order or give leave if it is satisfied that:  

a. there is evidence that, if accepted, would substantially call into 
question the operative’s credibility; 

b. it would be impractical to properly test the credibility of the 
operative without allowing for possible disclosure of their identity 
or address; and  

c. it is in the interests of justice for the operative’s credibility to be 
tested. 

38. Clause 87(3) ensures that a person involved in a proceeding is prevented from making a 
statement that discloses or may lead to the disclosure of the operative’s identity or where the 
operative lives. A “person involved in a proceeding” is defined in this clause to include: 

a. the court; (this would include members of Parliament) 
b. a party to the proceeding; 

Progress reported and leave granted to sit again, pursuant to standing orders.  
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